II. INTRODUCTION
The federal Clean Water Act requires each state to identify waters within its borders for which the limitations on discharge of certain pollutants is not stringent enough to meet the applicable water quality standards, and to develop total maximum daily loads (TMDLs) -the maximum amount of each pollutant that the body of water can receive and still meet water quality standards for its designated use -to address the pollutants which contributed to the impairment. 10 States have been required to develop TMDLs by the Clean Water Act since it was 6 Id. 7 ST. JOHNS RIVER WATER MANAGEMENT DISTRICT, supra, note 1 at 20. 8 Id. at x. 9 Id. at ix. 10 The first step in the process that leads to the development of a BMAP is the testing of surface waters in the state for pollutants, and those waters that do not meet applicable water quality standards are placed on a verified list of impaired waters. 14 The verified list includes surface waters that fail to meet water quality standards due to the existence of pollutants, and excludes those waters which fail to meet water quality standards because of a natural condition or physical alteration not related to pollutants, because the latter are not likely to benefit from the development and passage of TMDLs and a BMAP. 15 For every body of water on the impaired list, DEP must assign a TMDL for each pollutant present in the water that is contributing to the impairment. 16 Then, a comprehensive BMAP is created and implemented to achieve the reduction levels established by the TMDL for each pollutant.
U.S.C. § 1313(d)(1)(A)-(C) (2006). See also
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BMAPs were formally established in the state by a 2005 amendment to the Florida Watershed Restoration Act, which delegated authority to create and implement BMAPs to DEP and the WMDs. 18 BMAPs are customized to each particular basin or watershed and provide a comprehensive strategy for pollution reduction through the use of existing permitting schemes, best management practices (BMPs), water quality monitoring, conservation programs, and additional measures designed to address funding shortfalls.
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The process for creating a BMAP brings together as many interested parties as is practicable, including state agencies and local governments, the WMDs, and point and nonpoint sources that contribute to pollutant loading within the basin. 20 The goal of this collaborative -and sometimes contentious -process is to reach equitable allocation of the burden of reducing pollution to meet the TMDLs for each pollutant within a particular basin. 21 Since the BMAP program was enacted in Florida, a total of six BMAPs have been adopted, including a second BMAP adopted in December 2009 for the LSJR that addresses fecal coliform issues in its tributaries.
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In addition to the six adopted BMAPs, a seventh completed BMAP Lake Jesup is awaiting adoption, and BMAP activities are underway in nine "Priority Areas" around the state, including The end result is that the reduction requirements of the LSJR BMAP are incorporated directly into the permits for point source dischargers, and the dischargers are then required to meet the reduction goals set out in the BMAP. Incorporating the BMAP reduction requirements directly into the permits is a necessary condition precedent to the ability of DEP to enforce BMAP violations.
B. Nonpoint Sources
Nonpoint sources are included in the BMAP program even though most are not directly regulated by the Clean Water Act. 36 In fact, inclusion in a BMAP brings many nonpoint sources under a regulatory scheme for the first time. Generally, if DEP and the WMD assign specific reduction requirements to both point and nonpoint sources rather than to a basin as a whole, the reduction requirements are allocated to nonpoint sources as a category, based on the particular pollutant addressed by each TMDL. 37 If a nonpoint source category is included in a BMAP, trade water quality credits to supplement the BMPs. 40 BMPs are sets of plans and procedures which are designed to be "the most effective and practicable on-location means, including economic and technological considerations, for improving water quality in agricultural and urban discharges." 41 The BMPs for nonpoint source categories are developed by DEP, the WMDs, and interested parties and are specifically tailored to each category to achieve the pollution reduction goals of the BMAP. 42 Once BMPs are formally adopted by DEP Secretarial Order, they are enforceable.
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A nonpoint source that chooses to demonstrate BMAP compliance by implementing BMPs must adhere to the guidelines set out in the BMP or the source will be in violation of the BMAP. 44 If a nonpoint source chooses to not implement BMPs, the source must conduct water quality monitoring in the manner prescribed by DEP or WMD. 45 Failure to implement one of these two methods, or failure to adhere to the guidelines of a chosen method will subject the nonpoint source to enforcement action by DEP or the WMD. 
Nonpoint Sources in the Lower St. Johns River Basin
At the time the LSJR BMAP was implemented, the SJR WMD estimated that nonpoint sources generated by human activity contributed up to thirty-six percent of the total nutrient pollutant loading within the Basin. 55 The primary nonpoint sources identified and addressed by the BMAP were stormwater and on-site sewage treatment and disposal systems in the northern portion of the basin, and loading from agriculture and development in the southern portion.
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The BMAP assigned specific load reductions to areas with urban lands, holding each respective county or city responsible for the reductions. 57 Load reductions were assigned to agriculture and silviculture sources as a general land use category rather than to individual property owners.
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The Florida Department of Transportation (FDOT) was given the responsibility of reducing pollutant loading from public roads and highways, and from other areas under its management.
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The end result is that all nonpoint sources contributing to pollutant loading within the basin were brought under the regulatory framework of the LSJR BMAP and assigned reduction goals that were equitable not only with other nonpoint sources, but also with point sources. 63 Before enforcement of the BMAP can take place, however, the BMAP must be implemented.
The biggest obstacle to implementation of the LSJR BMAP during 2009 was a system-wide lack of funding, causing some of the stakeholders to fall behind schedule for completion of BMAP projects. 64 Installation of a water quality monitoring system also took most of the year, meaning that accurate BMAP sampling was not conducted during 2009. 65 Addressing the implementation and monitoring issues will create the necessary environment for future enforcement of the BMAP. In addition, the fact that the DEP will be using familiar mechanisms and statutory authority for enforcement of the laws governing point sources will ensure that BMAP will be successfully enforced when necessary.
As is the case with other violations under its purview, DEP can discover a BMAP violation by a point source through a variety of means, including -but not limited to -inspection by DEP personnel and mandatory self-reporting by an NPDES permit holder after discovery of a violation during monitoring activities. 66 DEP could also discover a BMAP violation if a citizen of Florida initiates an administrative proceeding under section 403.412(7) of the Florida Statutes, but this would likely require that the citizen meet Article III standing requirements because the NPDES permit program is federally delegated by the EPA. 67 While there is no record of a DEP enforcement action against a point source for violation of BMAP requirement, it is clear that the statutory authority to enforce the BMAP is available to DEP in the event it is needed.
B. Nonpoint Sources
Nonpoint Sources -Generally
The initial question of whether a nonpoint source is in compliance with the BMAP is to ask whether the source has implemented one of the two methods-implementing BMPs or conducting water quality monitoring -to demonstrate compliance. 69 If a nonpoint source has not demonstrated compliance with the BMAP by implementing one of these methods, DEP or the WMD can bring enforcement action to bring the source into compliance.
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A nonpoint source that has demonstrated compliance with the BMAP by implementing BMPs will be presumed by DEP and the WMD to be in compliance not only with the BMAP, but also with state water quality standards, and will then be released from liability for the particular pollutant addressed by the BMPs. 71 However, this presumption is rebuttable, because a nonpoint source that has chosen to demonstrate compliance by implementing BMPs and fails to properly follow the BMPs could also be subject to enforcement.
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The effect of this statutory language is that a nonpoint source can theoretically be subject to enforcement for failing to demonstrate BMAP compliance notwithstanding the possibility that no measurable pollution can be attributed directly to the particular source at that time. This is necessary because of the diffuse nature of pollutant loading from nonpoint sources, and the resulting inability attribute loading to a particular nonpoint source. A nonpoint source can also 69 FLA. STAT. § 403.067(7)(b)2.g. (2009). 70 Id. 71 Id. § 403.067(7)(c)3. 72 Id. § 403.067(7)(b)2.h. be subject to enforcement for failure to properly implement the method chosen to demonstrate compliance with the BMAP, be it BMPs or water quality monitoring. 73 For example, if a nonpoint source elects to implement BMPs for its applicable category to demonstrate compliance with the BMAP, and fails to follow the guidelines of the BMPs, it could be subject to enforcement by DEP or the WMDs. 74 In the same sense, if the source implements
water quality monitoring to demonstrate compliance, and fails to follow the guidelines as prescribed by DEP or the WMD, the source would be subject to enforcement. 75 
Agricultural Nonpoint Sources
Agricultural nonpoint sources are held to the same general standard as nonagricultural sources for BMAP enforcement in that they must demonstrate compliance with the BMAP by adopting BMPs or conducting water quality monitoring, but the BMPs for agricultural nonpoint sources are developed and adopted by DACS in cooperation with DEP and the WMD. 76 DACS must also create a mechanism allowing agricultural nonpoint sources to file a notice of intent (NOI) to implement the BMPs, or alternatively to begin water quality monitoring. 77 Once a source has filed a NOI with DACS, it is presumed to be in compliance with state water quality standards regarding the particular pollutant covered by the BMP. 78 Therefore, agricultural nonpoint sources, like other nonpoint sources covered by the BMAP, are potentially subject to enforcement not only for failing to demonstrate compliance by sending a NOI to implement applicable BMPs or conduct water quality monitoring, but also for failing to properly implement BMPs or the monitoring program after implementation.
Nonagricultural Nonpoint Sources Included in the LSJR BMAP
Enforcement resulting from violations by nonagricultural nonpoint sources covered by the LSJR BMAP has thus far been handled largely at the municipal level, which is a direct result of nonpoint source reduction requirements of this type being assigned at the county or municipality level rather than at some lower subdivision. For example, the City of Jacksonville passed fertilizer and watering restriction ordinances to meet the BMP goals delegated to it under the BMAP for nutrient pollution, and trained fifty city inspectors to investigate violations of these ordinances. 79 The inspectors have since investigated 573 complaints and observed over 41
violations of the ordinances, and have the authority to issue citations and notices to correct to the responsible parties for violations. 80 A possible complication of allocating BMAP reductions at the county or municipal could arise if the city or county fails to meet its goals, because it is not clear that the WMD or DEP could maintain an enforcement action against the city or county if the matter proceeded to litigation, especially if the failure is due to the city or county not enforcing its own laws. 81 However, the "first step" enforcement options available to the DEP, such as a non-compliance letter, would create several opportunities for DEP to reach an amicable solution to such a conflict prior to any potential impasse. 
Agricultural Nonpoint Sources Included in the LSJR BMAP
DEP, DACS and the SJR WMD are still in the process of implementing the BMP program for agricultural nonpoint sources, and there is no record that DEP or the WMD has taken enforcement action against an agricultural nonpoint source for a BMAP violation. 83 For example, the City of Green Cove Springs was allocated reduction requirements in the LSJR BMAP that required a $1,800,000 to upgrade its wastewater treatment facility. 91 Due to funding shortfalls, the city was faced with the possibility of taking out a loan to pay for the 90 ST. JOHNS RIVER WATER MANAGEMENT DISTRICT, supra note 64, at 36. 91 Id.
project, which would result in a thirty to forty percent increase in the utility rates of their customers if grant money is unavailable to close the funding gap. 92 Difficult decisions such as the one faced by Green Cove Springs will undoubtedly be necessary during the course of BMAP implementation, just as they were necessary prior to the existence of the BMAP program, but the existence of enforcement authority should increase the overall level of BMAP compliance across the basin. nonpoint sources is a powerful tool because it creates an enforceable regulatory scheme where none previously existed. However, the enforcement mechanism alone is not a panacea.
It is a relatively straightforward exercise for DEP or the water management district -and DACS in the case of an agricultural nonpoint source -to identify the stakeholders that choose not to implement BMPs or begin water quality monitoring and take enforcement action against them. However, it may be exponentially more difficult for these authorities to identify watering and fertilizer use, and efforts to educate the local population regarding a particular pollutant or problem. 94 Some of the BMPs, such as street sweeping programs, are fairly easy to monitor, while others, such as proper system-wide fertilizer use, are more difficult, absent an army of enforcement personnel. This is why delegation to nonpoint sources at the municipal and county level, for example, is important to the success of BMAP enforcement. An additional method to enhance enforcement could come through the inclusion of BMPs in the Conditions, Covenants and Restrictions of homeowners associations created pursuant to Florida law, and the grant of third party right of enforcement to local governments and the WMDs. 95 The City of Jacksonville's plan to incorporate BMPs through passage of city ordinances and enforce them using existing personnel could be a model of success if the enforcement is consistent and the ordinances effectively result in the city meeting its reduction requirements, but few other municipal or county sources included in the LSJR BMAP likely have the resources or personnel to do the same. 96 Further, even if every source is well funded and has ample personnel, enforcement of nonpoint sources will remain difficult because of the presumption of compliance which is raised when a stakeholder agrees to implement BMPs. 97 Specifically, an enforcement authority must witness or be made aware of a systemic failure by a source to properly implement BMPs before the source would be subject to enforcement action. 98 Every agricultural nonpoint source included in the LSJR BMAP which had responded by the end of 2009 opted to implement BMPs rather that monitor water quality. 99 Though it is clearly positive that so many agricultural sources have committed to implementing BMPs to attain their reduction requirements under the BMAP, the large number of individual sources and the wide geographic area over which they are spread creates a challenging enforcement environment if any BMPs are violated after they have been adopted. 100 DEP's current general enforcement statute, section 403.161, will presumably be used to enforce the BMAP obligations of both point and nonpoint sources, and the range of enforcement options available to DEP will allow it to respond to all levels of violations, through communication and compromise with the source, or enforcement if necessary. 101 As stated in the DEP Enforcement Manual:
Achieving compliance with the agency's rules and statutes through amicable means is always preferred, and the options explained in the previous chapter should be considered before proceeding with enforcement. Unfortunately, compliance cannot always be achieved using only compliance tools. When enforcement is the best tool for achieving compliance, it should be used.
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Creating the authority for DEP and the WMDs to enforce BMAP obligations was a necessary condition to ensure system-wide compliance with BMAPs. The most important reason for this is the fact that the BMAP reductions are equitably allocated across all sources in the basin, such that a BMAP could not fully attain its reduction goals absent the participation of all parties involved.
The success of the BMAP program will also be bolstered through voluntary cooperation of the stakeholders involved in the process. This point was recognized by the authors of the LSJR enforcement processes that target individual entities, successful implementation requires that local stakeholders willingly and consistently work together to achieve adopted TMDLs."
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The creation of a statutory enforcement mechanism gives DEP and the WMDs a stick to enforce BMAP compliance where -especially in the case of nonpoint sources -it had not existed before, but the more sparingly this stick is needed, the more successful Florida's BMAP program will be. The authority to enforce BMAP obligations is available to DEP and the WMDs when and if it is required, but how real and how big the stick is will depend both on the level of commitment given to BMAP enforcement by DEP and the WMDs, and how consistently and aggressively these violations are enforced.
